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IN THE COURT OF COMMON PLEAS OF BEAVER COUNTY

PENNSYLVANIA
CRIMINAL DIVISION
In ro:
PACE-O-MATIC, INC. EQUIPMENT . M.D.965-2013

TERMINAL 1.D. NO. 142613

MEMORANDUM OPINION AND ORDER
d

H. KNAFELC, J. December 2,3, 2014
L. PROCEDURAL HISTORY

On November 19, 2013, agents of the Pennsylvania Bureau of Liquor Control
Enforcement seized a Pace-O-Matic, Inc. video game device from the American-Italian Club
located in Aliquippa, Beaver County. The manufacturer of the device filed a timely Petition for
Return of Seized Property and requested a post-seizure hearing pursuant to Pennsylvania Rule of
Criminal Procedure 588, This Court held a hearing on the matter on Sepfember 26, 2014, The
sole purpose of that hearing was to gather evidence as to whether the confiscated property
constituted a gambling device per se. The evidence fails to demonstrate that the machine is a
sambling device per se, and Petitioner’s motion for its return is GRANTED.

During the hearing, this Court heard testimony on the operation of the confiscated device‘.
The Cowrt heard testimony on two issues: first, whether Petitioner was entitled to lawful

possession of the res; and second, whether the games installed on the device were games of
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chance or games of skill, Both parties stipulated that the other elements of & gambling device per
se, consideration and reward, were satisfied. The device requires a player to put in cash in order
to access the games installed on the device. Suceessful play has the potential to reward a player
with more credits than he or she put into the device. Thus, this Cowrt is tasked only with
resolving whether the games on the device are games of skill or games of ci1 ance. Because of the
Jevel of interactivity between the game and the player, as well as the gameplay mechanics, the
evidence fails to show that the games included on the device—Tic-Tac-Toe, unlockable bonus
game, and the “Follow-Me” mini-game—are anything other than games of gkill. The device is

therefore not a gambling device per se and shall be returned to Pace-0-Matic, Inc,

II. STATEMENT OF FACTS

The property seized in this case is a coin-operated table top machine that offets a Tic-
Tac~Too puzzle, an unlockable bonus game, and a “Follow-Me™ mini-game. The player uses a
touch screen navigate through the system, A player initiates the game by inserting money into
the device. A player can place a bet of 40, 80, 120, 160, or 200 “points.” One point equals one
cent. A player then proceeds to select one of three themes. These are “Bombs and Bombshells,”
«“pirates Prize,” and “Cocktail Cove.” While the graphics and some pay amounis differ
depending on which theme the player chooses, the gameplay is functionally equivalent among
the fhree themes. The player has access to the same featurcs regatdiess of which theme he or she
chooses, and the themes will thus be treated interchangeably.

The first game that the player interacts with is the Tic-Tac-Toe puzzle, This is the
primary game inchuded on the device, and a player cannot access the other features of the game
without first playing the Tic-Tac-Toe puzzle. Upon initiating gameplay, the game spins each of

the nine reels arranged in a three-by-three grid on the screen. After the reels stop spinning, the
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player has ten seconds to select one of the nine cells to change a symbol in that position to a wild

_symbol. The player is tasked with choosing the most advantageous spot to place the wild.

Whether onc spot is more advantageous than another depends on the value of the symbols in the

row, column, or diagonal that was completed, and whether completion of one row, column, or
diagonal completes another, If the player does not make a selection in the allotied time, no wild
symbol will be placed on the screen. Because a random number generator excludes an automatic
winning pame, failure to place the wild will always result in a loss for the player. Each game will
have at least one spot where placing the wild will result in a nonzero score, and no game will be
completely unwinnable.

A player has the opportunity to access a Il'mnus game while playing the Tic-Tac-Toe
puzzle. Certain symbols in the three-by-three grid have the potential to unlock the bonus game.
A player must align three bonus symbels in a row, colwmn, or diagonal on the three-by-three
grid. Where the player manages to place a wild in the proper position, the game awards the
player with a bonus shooting pame. There ave slight differences in the bonus games depending
on the theme chosen, but the core gameplay mechanics of the three bonus games are virtually
identical, and will be treated in the same manner. The bonus games are shooting-style games.
Targets appear at random positions across the screen, and the object of the bonus game is to
target all of the symbols on the touch sereen during the time allotted (30 or 45 seconds,
depending on the theme chasen). The speed with which the targets appear on the sereen and the
fact that they are scattered about the screen provides the game’s challenge. The player is

rewsarded with points depending on how many of the symbols he or she was able to target and

touch,
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If, during the Tic-Tac-Toe game, the player wins an amount that is less than | 04% of the
purchase price to play the game, the player is afforded the aption of selecting the “Follow-Me™
mini-game. A player who chooses to proceed with the Follow-Me feature is presented with a
three-by-three grid of colored dots. Bssentially, the Follow-Me feature is & memory game. The
dots flash in a random sequence which the player must repeat. Starting with one circle flashing,
the player will need to follow the correct sequence for a total of forty rounds of blay, with each
sequence adding another ciecle. If a player successfully follows the pattern each time, the player
is awarded with 104% of his or her original wager. For example, if the player had wagered 40

credits, successful completion of the Follow-Me mini-game would result in a payout of 42

credits.

IIl. LEGAL BACKGROUND AND ANALYSIS
A-motion for retumn of property pursuant to Rule 588 is intended to return goods o a
person aggtieved by a search and seizure based upon the right to lawful possession and the non-
contraband status of the goods. Pa. R. Crim, P. 588; Com. v. Pomerantz, 573 A2d 1148, 1150
(Pa. Super. Ct. 1989). Rule 588 provides, in pertinent part, the following:

Rule 588, Motion for Return of Property

(A) A person aggrieved by a search and seizure, whether or not executed
pursnant to a warrant, may move for the retwn of the property on the
ground that he or she is entitled to lawful posscssion thereof. Such motion
shall be filed in the court of common pleas for the judicial district in which
the property was seized.

(B)  The judge hearing such motion shall receive evidence on any issue of fact
necessary to the decision thereon, If the motion is granted, the property
shall be restored unless the court determines that such property is
contraband, in which case the court may order the propetty to be forfeited.

A petitioner’s motion for return of property must, at & minimum, allege that the petitioner

is entitled to lawful possession of the property at issue. Pomerantz, 573 A.2d at 1150, The
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petitioner must prove that he is eﬁtit].ec'f to possession by a preponderance of the evidence.
Beuston v. Ebersole, 986 A.2d 876, 881 (Pa. Super. Ct. 2009), A pi'epond&rance of eﬁdunce
standard is tantamount to & “more likely than not™ standard, Com. v. 86,425.00 Seized from
Esquilin, 880 A.2d 523 (Pa. 2005).

Where a petitioner mects the minimal burden of establishing entitlcment to lawfid
possession, unless there is countervailing evidence to defeat the claim, the moving party is
entitled to the retum of the identified property. /bid. The Commonwealth must prove the per se
nature of machines seized as gambling devices by a preponderance of the evidence. Com. v,
Irwin, 636 A.2d 1106, 1107 (Pa. 1993).

A machine is a gambling device per se if three elements are present; (1) consideration, (2)
result determined by chance rather than skill, and (3) reward. Because both the Petitioner and the
Commonwealth have stipulated that the machine meets the consideration and reward elements,
only the second element—whether the result is determined predominanily by chance or skill—
will be addressed in depth.

That successful play is determined by chance rather than skill {s an element essential fo a
finding that a machine is a gambling device per se. Com. v. Two Elec. Video Poker Game
Muachs., 465 A.2d 973, 977 (Pa. 1983). Courts must determine in each case the relative amounts
of skill and chance present in the play of each machine and the extent to which skill or chance
determines the outcome. fbid. In order for a game to constitute gambling, it must be a game
where chance predominates rather than skill. 7bid, A showing of a large element of chance,
without more, is not sulficient, and the outcome need not be wholly determined by ekill in order

for a machine to fall outside the gambling per se category. fhidd. The mere fact that a machine
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involves a substantial element of chance is insufficient to find that a machine a gambling device.
Ibid,

A game decided predominately on the basis of probability rather than any real input of
skill from a player will be a game of chance. The level of interactivity and the consequences of a
player’s choices in playing the game are relevant in determining whether the game is onc of
chance or skill. See id. at 976 (noting that while skill, in the form of knowledge of probabilities,
can improve a player’s chances of winning a video poker game, chance ultimately determines the
outcome because chance determines the card dealt and the cards from which one can draw),
compare Com. v. Dent, 992 A.2d 190 (Pa. Super, Ct. 2010} (holding that although skill can
detenmine the outcome in a poker game, players are still subject to defeat at the tum of the
cards), with Am. Anmusements Co. v, Neb. Dep't of Revenue, 807 N.W.2d 492 (Neb. 2011)
(noting that because the gameplay in a tic-tac-toc puzzle was under the control of the player and

not the machine, the game was one of skill rather than chance).

A. Lawful Possession
The initial burden is on the Petitioner, Pace-O-Matic, Inc., to prove that it is entitled to
tawful possession of the res at issue by a preponderance of the evidence standard. Beasion v.
Ebersole, 986 A.2d 876, 881 (Pa. Super. 2009). Petitioner has met that burden here. The device
at issue is a coin-operated tabletop video game machine manufactured by Pace-O-Matic, Tne.
The fact that Petitioner has manufactured, designed, and provided the source code for the

machine makes it more likely than not that Petitioner is entitled to lawful possession of the video

game machine at issue.
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B.  Gambling Device Per Se

Upon a showing of lawful entitlement, the burden shifts to the Com monwealth to prove
by a preponderance of the evidence that the video game machine seized is c:ontrabanci. Com. v.
Irwin, 636 A.2d 1106, 1107 (Pa, 1993). Specifically, the government must show that the video
game is a “gambling device per s¢.” Ibid. In determining whether a machine can be seized, the
machine must be so intrinsically connected with gambling as to constitute a gambling device per
se. This intrinsic connection is met where three elements are present: (1) consideration, (2) result
determined by chance rather than skill, and (3) reward. 7bid, The parties in this case have
stipulated that, because a player must insert money to begin play and is enticed to play by the
promise of a payout, the first element, consideration, and the third element, reward, are met. The
only issue remaining is whether successful play is determined predominantly by skill or chance,

There is no doubt that the games at issue contain ¢lements of skill and chance, It is
therefore the tasl of this Court to determine, on balance, whether skill or chance is the dominant
factor in suecessful play. The operation of the machine and the way a player interacts with the
machine must be evaluatod. As noted, the machine contains the following features: (1) a Tic-
Tac-Toe puzzle; (2) an unlockable bonus shooting game; and (3) a “Follow-Me” mini-game. The

extent to which chance and skill decide the outcome of cach game must be evaluated.

1. Tic-Tac-Toe Puzzle
The parties disagree on whether skill 51- chance dominates the outcome of the Tic-Tac-
Toe puzzle, The Commonwealth assetts that the skill required to place the wild symbol in a spot
Is outweighed by the chance determination of the puzzle itself. This Court respectfully disagrees
with the Commonwealth’s position. Although there often is, as the Commonwealth points out, an

“obvious™ position where placement of the wild would generate a nonzero score, several puzzles
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have a position where placement of the wild will lead to a more advantageous score. It takes skill
for a player to recognize both which symbols are most advantageous to his ov her payout and
which position will maximize the player’s score. A player who lacks the skill to recognize that
the placement of a wild symbol in a particular position will lead to the completion of two or three
rows, columns, or diagonals will not achieve as high a score as one who does recognize those
patterns, Were the game one predominantly based on chance, one would rcasonably expect that a
skilled player and an unskilled player ﬁ/ould stand to gain roughly the same score. However, a
mare skilled player is much more likely to achieve a greater score than an unskilled player,
which augurs in favor of holding that the game is one of skill, not chance.

The Commonwealth places heavy emphasis on the fact that the device utilizes a random
nuraber generator to generate the puzzle itself. However, the fact that a machine utilizes a
random generator, without more, is insufficient to push this game into the realm of chance. The
function of the random number generator is not to determine whether player wing or loses, but
merely to determine which puzzle within a finite pool of puzzies will be presented to the player.
The random number generator simply constructs the field on which the player will be playing. It
establishes the constraints in which the player must operate to receive the most points possible.
Additionally, the generation of a puzzle is not a purely random event. Each puzzle prosented to
the player has the possibility of a win, and the player will not be presented with a puzzle that is
alveady solved. Thus, the purpose of the random number generator is only (o choose, at random,
which of a large-—yet finite—pool of puzzles to present to the player. Bven if the presentation of
the pL:zz!e were a “subsiantial element of chance,” this, without more, is insufficient to a finding
that the Tic-Tac-Toe game is a game of chance, Com. v. Two Elec. Video Poker Game Muchs.,

465 A.2d 973, 977 (Pa. 1983),
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Even more essential to the analysis than how the game is constructed and presented is the
gameplay itself. During the course of play, the element of skill predominates and determines the
outcome to a much higher degree than chance. it is up to the player to choose which spot to place
the wild in order to achieve the most advantageous score. Our Superior Court™s holding in Dent
is instructive. There, the Court held that Texas Hold ‘Em is predominantly a game of chance.
Com. v. Dent, 992 A.2d 190 (Pa. Super. Ct. 2010). The Court placed great weight on the fact that
while skill can determine the outcome in a Texas Hold"Em poker game, “players are still subject
to defeat at the turn of the cards.™ Jd. at 196. In the Tic-Tac-Toe game at issue here, the plaj‘yers
are not subject to victory or defeat at the spin of the reels. The game’s code precludes antomatic
victories and automatic deleats. Unlike a traditional poker game, the players of the Pennsylvania
Skill game. are not at the mercy of ﬂ1e hand they are dealt. Every puzzle is winnable, and some
have higher wins depending on whether the player has the skill to recognize the most
advantageous spot te place the wild. In this game, the player’s choices are the “instrumentality
for victory"—in sharp contrast to the capricious nature of card dealing and shoffling present in a
traditional game of Texas Hold ‘“Bm. See ibid; see also Am. Amusements Co. v. Neb. Dep’t of
Revenue, 807 N.W.2d 492, 504 (Neb. 2011) (holding that where a puzzle is more controlled by
the player than not, it is predominantly a game of skifl).

This Tic-Tac-Toe puzzle is also different from the devices confiscated in Two Electronic
Po]cc;,r Game Machines. There, the Pennsylvania Supreme Court dealt with a coin-opersted video
game that simulated the events of five card draw poker. 465 A.2d 973 (Pa. 1983). The deck is
“shuffled” by a random number generator, and the player is awarded points for various
combinations of cards, ranging from one point for a pait of aces to fifty points for a straight

flush. Id. at 976. The Court emphasized that chance was the predominant factor in the outcome
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because chance determined the cards dealt and the cards from which one could draw. . at 978,
The “skill” at issue was knowledge of probabilities. /6/d, This is different from the Tie-Tac-Toe
game in this case for two reasons. First, the random number generator in the machine here does
not determine a4 win or loss; rather, it merely chooses the puzzle that the player is presented with,
Second, knowledge of statistics was the gkill at issue in Two Electronic Poker Game Machines,
whereas the skill af issae here is ability to play Tie-Tac-Toe. Knowledge of statistics was a slill
wholly independent of the simulated poker game, and was not contemplated by or integral to the
gameplay. It was a skill that was based on the nature of the player rather than the nature of the
game, Here, skill at Tic-Tac-Toe and pattern vecognition is fully integrated into the gameplay,
and is demanded of the player for successful play. A player cannot beat the game with mere
knowledge of probabilities; the player must choose the most advantageous spot to place the wild
in the allotted time. The player exercises control over the game, and is not at the merey of getting

a lucky hand.

On batance, the outcome of the game is determined predominantly by skill rather than

chance.

2. Bonus Game
This shooting-style game is predominantly a game of skill. The game requires that the
player recognize, target, and touch the symbol within the allotted time frame. This requires hand-
eye coordination and dexterity. Chance or luck has very little to do with the outcome of the
game, Instead, the outcome is dependent almost wholly on a player™s skill. That the bonus game
presenis itself only if certain conditions are fulfilled is immaterial to determining whether skill or

chance dominates in the bonus game. Rather, the availability of the game is simply a
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consequence of one possible puzzle that a player may be presented with in the Tic-Tac-Toe

game.

3, “Follow-Me” Migi-Game

Suceessful play of the Follow-Me feature undoubtedly requives a great deal of skill on the
part of the player. The game starts out cagy, but becomes progressively more difficult with each
recurrence of flashing dots. It is true that the average player cannot be expected to complete the
Foflow-Me feature successfully. After 10 to 15 sequences, most players would be unable to
remember the sequence. The feature is immensely difficolt and demands a much higher level of
cognitive skill than the average player could muster. This immense difficulty does not, as the
Commonwealth suggests, transform the game into a game of chance. The only chance involved
in the game is the sequence in which the circles flash. The odds against randomly choosing the
correct sequence for each of the forty rounds (a total of 820 flashing dots) are astronomical, Skill

determines how well a player does.

IV. CONCLUSION
Each of the three games installed on the confiscated machine is predominantly a game of
skill rather than a game of chance. Successful play at the Tic-Tac-Toe game depends mainly on a
player’s ability to recognize Tic-Tac-Toe patterns to maximize his ot lier score. The bonus game
is easentially a shooting game, requiring a player to target and tonch numerous symbols on the
screen to achieve a high score. Finally, the Follow-Me mini-game, though immensely difficult
for the average player, requires a preat deal of cognitive ability for a player to remember the

intricate sequence of flashing dots. Because the preponderance of the evidence fails to show that
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the three games are games of ehance, the Commonwealth has failed to prove that the property
seized is a gambling device per se, The machine is therefore not contraband, and Petitioner’s

motion for return of property is granted.
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IN THE COURT OF COMMON PLEAS OF BEAVER COUNTY

PENNSYLVANIA
CRIMINAL DIVISION

In re:

PACE-O-MATIC, INC. EQUIPMENT , M.D. 965-2013

TERMINAL 1.D. NO. 142613

ORDER

Fal .
AND NOW, this_ 23 of _ Decem £ e ,20./%, it is hereby

ORDERED and DECREED fhat Petitioner’s Motion of Return of Property pursuant to
Pennsylvania Rule of Criminal Procedure 588 is GRANTED. The Commonwealth is ORDERED

to return the Pennsylvania Skill game to Pace-O-Matic, Ine,
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